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You’ve got to accentuate the positive + eliminate the negative
+ latch onto the affirmative + don’t mess with Mr. In-Between.

We have no reason to believe that when songwriter Johnny Mercer
penned these lyrics more than 40 years ago, he had any thoughts about
improving our family court system. Nevertheless, the lyrics clearly
describe the approach we should follow to improve the way we handle
marital dissolution cases.

For six years I was the domestic relations judge for the San
Francisco Superior Court, hearing all the court’s domestic
relations law and motion matters and many contested
trials. As a family law judge I had considerable impact
in improving family law procedures, including devel-
oping mandatory mediation for custody and visi-
tation disputes, initiating judicial education pro-
grams for family law judges and enacting the
Uniform Domestic Relations Local Rules for supe-
rior courts in the San Francisco Bay area.

These and other improvements in
family law, however, have failed to
change the basic process for dissolving
marriages. Neither litigants, attorneys
nor judges are happy with our present
system. Inow realize thatas a trial court
judge, I was too close to the forest to
see the trees, too inundated with the
workload to perceive how the system fails the
parties going through it.

After nine years on the court of appeal,
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during which I authored more than 35
family law decisions, it has become clear
to me that an entirely new process is
necessary to handle these most difficult
cases. Government has a duty to provide
a system that helps its citizens—not one
that leaves them worse off financially
and emotionally than when they entered
it, that costs so much only the wealthy
can afford it, and that is so complex few
lawyers, fewer judges and no legislators
understand it. We must change from a
system in which every case must fit the
process to a system where the process
has the flexibility to fit the case.

From 1987 to 1989, with the benefit
of a blanket assignment from Chief Jus-
tice Malcolm M. Lucas, I returned to the
San Francisco County Superior Court
for two weeks every other month to try
family law cases. I found most cases
came to trial because the adversary proc-
ess incited conflict and inhibited settle-
ment. Cases were out of control, signif-
icantly increasing the parties’ financial
and emotional cost.

I decided to try a different approach

when Presiding Judge Claude D. Perasso’

asked me to hear a case set for a two-day
hearing on various motions. This case
had been on file for less than six months;
there had already been several hearings
and the file was inches thick. But I con-
cluded the hearing in 15 :
‘minutes. -

Judge Perasso asked me
if T would handle all as-
pects of the case in order to
bring it under control. I
accepted and began a pro-
gram of intensive case
management by tele-
phone. No further court -
hearings occurred, and the
next piece of paper filed in
the case, about six months
later, was a stipulated
judgment.

Subsequent presiding
judges have requested that
I manage all aspects of
other escalating cases. My experience
has convinced me deficiencies within
our judicial system require that the judge
take charge of family law cases.

Let me be eleor. I do not propose
a trial delay reduction program.
California’s trial delay reduction pro-
gram essentially deals with case flow
through the court system. Family law
cases need case management to remain
as nonadversarial as possible while

moving expeditiously toward settle-

ment.
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The lawyers representing clients in
conflict cannot be in charge of the case.
Clients in the adversary system see their
lawyer as their advocate, their cham-
pion; if opposing counsel work too co-
operatively, each may find a new lawyer’
representing his or her client. And pres-
sures on lawyers to satisfy clients, as well
as the need for protection against possi-
ble malpractice claims, often lead law-
yers to perform work that is not neces-
sary to achieve settlement. Photocopy
machines and word processors make
that work very easy and add to the
runaway costs of litigation.

In a sense, the adversary system is a
monster with a life and a momentum of
its own. It may work well for litigants
who will never see each other again. But
it is too slow, too expensive and too
impersonal for family court, and it does
not help divorcing spouses who will
have to remain in contact with each
other for years because of support obli-
gations or visitation with chifcfren.

I propose judicial intervention in fam-
ily law cases when the parties first come
to court, usually to request orders pend-
ing the suit. At that time the judge would
encourage the parties and their counsel
to do everything possible to resolve is-
sues by settlement, and to create an
atmosphere in which settlement is

| everyone’s . ex-
pectation. . Trials
should be the last
resort, not the
first. :

The parties
would be asked to
require their at-
torneys not to
fight with one an-
other but to work

ing is feasible, the judge would take the
lead in case planning for settlement. The
parties would put issues ready to be
resolved on the record at the initial meet-
ing. After counsel and their clients have
had an opportunity to confer privately,
any unsettled issues requiring judicial
orders would be heard.

The meeting would close with the
judge and counsel agreeing on what
should take place—usually an exchange
of information and documents—within
the next 30 days. A conference call
among counsel and the judge would be
scheduled for the end of that period.
After that, judicial oversight would con-
sist primarily of case management by
conference call. The goal of the initial
meeting and the follow-up calls would
be for each side to obtain the informa-
tion necessary to discuss settlement at
the earliest possible time. Anything nec-
essary for trial but unnecessary for set-
tlement would not be pursued unless
and until settlement could not be
achieved.

In most instances only one or two
conference calls would be needed to re-
solve the case. More complex cases
might require calls over several months.
If problems arose that could not wait for
the next scheduled conference call,
counsel would be able to telephone the
judge. This would be done by confer-
ence call unless the parties and both
lawyers stipulated to ex parte telephone
contact.

Working with the lawyers, the judge
would schedule events and determine
the extent to which work was to be
carried out. For example, discovery
would be limited to that only necessary
for settlement. If settlement did not
occur, further discovery could always

The adversary system is too slow,

too expensive and too impersonal

for family court.

together, with the judge, as a team. The
judge would preclude counsel from per-
forming unnecessary or premature work
and, to protect them against later mal-
practice claims, would provide counsel
with a record of the limitations placed
on their work.

The judge would offer alternative dis-
pute resolution within and outside the
judicial system; ADR is a necessity, not
merely an option to the courts. If neither

* arbitration, mediation, nor private judg-

take place. To increase efficiency and
reduce costs, the judge would be in-
volved in scheduling discovery and
would determine the scope of the subject
matter. :

The judge would also be available by
telephone at the time of depositions. If
an objection arose, the judge could rule
via telephone, with the deposition re-
porter transcribing counsels’ comments

and the ruling. This would make it un-

necessary to adjourn depositions for for-
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mal motions and hear-
ings on whether ques-
tions should be answered,
thereby avoiding the need
to reconvene weeks later
to pursue proper ques-
tions. The availability of
the judge would make it
less likely problems
would arise.

The judge would also
encourage both counsel
and the parties to reduce
costs by agreeing to use
neutral appraisers,
accountants and actuar-
ies for property valuation. Discovery
costs could also be curtailed by judicial
oversight.

When each side had sufficient infor-
mation to discuss settlement seriously, a
meeting would be scheduled with the
judge, counsel and the parties. Counsel
or the parties might feel uncomfortable
having settlement discussions with the
judge who would try the case if it did not
settle. But it is important that the judge
managing the case conduct these meet-
ings, which are much more likely to lead
to settlement because of the judge’s fa-
miliarity with the case, the attorneys and
the parties.

If an issue could not be settled, a date
certain would be set, and trial prepara-
tion would be planned by the team and
carried out under judicial supervision.
Prior case management would allow
judge and counsel to assess whether an
issue would actually go to trial and how
much time it would take. This would
avoid the unnecessary costs incurred
under our present system, where cases
are set for trial only to be continued
because no judge is available or the trial
cannot be concluded within the time
allotted. Team planning for trial would
also allow the judge and counsel to de-
termine whether there were pivotal is-
sues that should be bifurcated and tried
first, in hopes that their resolution
would lead to settlement of the remain-
ing issues.

This system would make family court
a more difficult assignment. The judge
would need not only to be a competent
administrator but also to have a firm
grasp of substantive family law. Manda-
tory judicial education would be essen-
tial for judges in the system I propose
because of their greater responsibilities.
However, in this new role judges would
also have greater opportunities for sat-
isfaction because they would have a di-
rect role in helping the parties and coun-
sel resolve the case.

Is judicial case
management workable or
is it pie in the sky? I submit
that it is workable, since I
used it successfully in the

in the San Francisco
County Superior Court
and in a pilot project

escalating cases I managed:

knowledge of the other, and prohibiting
them from filing motions or orders to
show cause without calling me first. To
avoid litigation to collect unpaid fees,
which usually ‘results in a cross-com-
plaint for malpractice, the stipulation
allowed me to resolve fee disputes.

The only commitment I asked from
the parties was that they agree not to let

The only commitment I asked from

the parties was that they

not let their attorneys fight.

begun in March 1989. In that project I
developed a stipulation granting me ex-
tensive case management powers. In
each of 30 cases, I met in chambers with
the parties and their counsel for five to
15 minutes to discuss the program and
whether they wished to participate in it.
The stipulation included provisions al-
lowing the lawyers ex parte communi-
cation with me without notice to or

their attorneys fight. My primary goal
was to avoid an adversary approach, at
least until settlement could not be
achieved. This relieved pressure on the
lawyers to posture for their clients. In
return I guaranteed the parties their case
would be concluded more rapidly at less
financial and emotional cost, and that
they would be happier with each other,
their lawyers and the process than if they

Court of Appeal Justice Donald B. King : No fighting and no biting.
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